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BRIEF FOR APPELLEES. 


STATEMENT OF POINTS. 

1. The complaint requested relief which only the Circuit 
Court for Montgomery County, Maryland could grant, and 
the lower Court could not grant the relief without disre¬ 
garding the validity of the Maryland decree, which stands in 
full force and effect. 

2. The Maryland foreclosure decree is res judicata. 

V 
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3. The action for specific performance filed in the said 
Circuit Court for Montgomery County, Maryland, which 
is still pending, is a bar to the. action commenced in the 
lower Court. 

4. Laches affects the right of the plaintiff to relief in the 
lower Court. 

5. The plaintiff was not entitled to relief because she 
failed to tender equity, nor does she show she is free from 
neglect. 

6i The ruling of the lower Court was correct and should 
not be disturbed. 

j SUMMARY OF ARGUMENT. 

1. The plaintiff attempted to have the lower Court ad¬ 
judicate title to land situate in Montgomery County, Mary¬ 
land. The basis of the complaint is that the deed of trust 
under which a foreclosure sale was made, and which was 
ratified and confirmed by the Circuit Court of Montgomery 
County, Maryland is void and illegal because of usury and 
fraud. If the lower Court attempted to pass upon this 
issue it must have necessarily have held the Maryland de- 
eree ratifying and confirming the sale was also void and 
illegal. The basis for relief is stated in paragraph 3, 4, 5, 
and 9 of the complaint. (App. 2, 3 and 4.) The complaint 
is for relief from the deed of trust. On appeal, however, 
the appellant apparently switches this basis to an action 
for equitable relief from the Maryland decree. The com¬ 
plaint in the aforesaid paragraphs, and in the 3rd, and 5th, 
prayer seeks the lower Court to act in rem and no prayer 
is included for relief against the Maryland decree. We 
submit that the position taken below, is the only matter to 
be reviewed here. This Court may not declare void an 
instrument which is a conduit of title to lands in another 
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jurisdiction, and upon which instrument of title the Mary¬ 
land Court has acted and passed a decree which is still 
outstanding and valid. The Maryland Court in ratifying 
and confirming the sale necessarily had to find the deed of 
trust and its execution was valid. The issue presented by 
the complaint in the 3rd, 4th, 5th, and 9th, paragraph went 
to the heart of the validity of the Maryland decree and deed 
of trust. If the deed of trust, or its execution, or preven¬ 
tion by the defendants of the plaintiff’s making a contest 
in the Maryland Court is void or illegal, the plaintiff can 
adequately, and more properly invoke the proper Maryland 
Court for relief. The record shows the plaintiff made no 
attempt whatever so to do, and in attempting to invoke the 
jurisdiction of the lower Court was taking a short cut with 
a complete disregard to the right of the Maryland Court to 
inquire into the validity of its own proceedings. 

2. The Maryland decree, until set aside by the Maryland 
Court, is res adjudicata. The matter set up as to the exe¬ 
cution of the deed of trust, or its validitv on -account of 
usurv and accounting and for alleged fraud were all dis- 
posed of by the final ratification and confirmation of the 
foreclosure sale. To trv such issues in the Court below, 
without first having the Maryland Court to set aside or 
modify its judgment, would have the effect of destroying 
the decree for foreclosure. These matters are all properly 
before the Maryland Court only, and having passed a valid 
decree, the lower Court could not properly go behind the 
judgment. As to any other allegations of the complaint 
below, all of these matters are taken care of when the plain¬ 
tiff herself, under oath, invoked the Circuit Court of Mont¬ 
gomery County in her specific performance action. The 
plaintiff’s argument is that the decree itself is not under 
attack. What could be a more direct attack that challenges 
the validity of the basis upon which the decree was entered? 

2/ 
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If the deed of trust is void for the alleged reasons, then the 
decree upon which it is based likewise is void. 

3. The specific performance suit instituted by the plain¬ 
tiff in the Circuit Court for Montgomery County Maryland 
in May 1940 is a bar to the plaintiff’s action. When the 
jurisdiction of a Court is invoked for relief, and such an 
action is still open, until such action is finally determined 
the first Court cannot be ousted of its right to conclude the 
matter. The specific performance suit is under oath of 
the plaintiff, and affirms all of the action of the defendants, 
which the plaintiff now seeks, in the lower Court, to dis¬ 
affirm. The only purpose of this apparently is to seek what 
the plaintiff might believe to be a more favorable Court, 
however inconsistent her prior position might be in the 
matter. The Maryland Specific performance action shows 
that the plaintiff never applied for service, and the argu¬ 
ment of the plaintiff concerning service is merely hypotheti¬ 
cal, but actually results in a lis pendens upon the Maryland 
property. 

4. In order to secure any relief, the plaintiff had to show 
she was free from neglect and unreasonable delay. The 
plaintiff most certainly knew of her action or desire to ob¬ 
tain the property shortly before filing her Maryland Spe¬ 
cific Performance suit in May 1940, and no excuse or ex¬ 
planation or reason for her delay is offered in the complaint 
for the delay of over three years. The complaint is for 
in rem relief through the equity Court, which must be dili¬ 
gently prosecuted. And failure to explain a delay for more 
than three years, during which the plaintiff has an outstand¬ 
ing equitable action for the same purpose in the Maryland 
Court is a complete bar to her right of action. 

5. The plaintiff’s action was also dismissible for addi¬ 
tional reasons. First, the plaintiff has invoked the Court 
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below for an inequitable purpose, that is, to secure the prop¬ 
erty without payment of any balances and costs due from 
her. No tender of any balance due from her, if any, is 
made. Failure to pay into Court or make a tender in the 
complaint is fatal. Second, the complaint shows the plain¬ 
tiff desires to accomplish an inequitable act, to cancel the 
entire debt due from her because of invalidity of the deed 
of trust. One of the prayers of the complaint is to have the 
property reconveyed to the plaintiff free from the lien and 
operation of the deed of trust, regardless of the fact that 
there may be found to be a balance owing thereon. 

6. We contend the holding of the lower Court was correct. 
The plaintiff seeks to have the tribunal which she believes 
most favorable to her to try the matters presented without 
regard to any judgment passed by the Maryland Court. 
To do so would be a complete disregard for the rights of 
the Courts which passed such decree. 

ARGUMENT. 

I. 

The complaint requested relief which only the Circuit 
Court of Montgomery County Maryland could grant, and 
the lower Court could not grant the relief without dis¬ 
regarding the validity of the Maryland decree, which stands 
in full force and effect. 

The reason for the lower Court’s finding was the 3rd, 
4th, 5th, and 9th, paragraphs of the complaint alleged the 
deed of trust under which the sale was made, and finally 
ratified and confirmed by the Maryland Court, was void 
because of fraud and usury. The prayers for relief re¬ 
quests redemption and a trustee be appointed by the Court 
below to execute a deed. No application is made to the 
Court to require the defendants to convey. The very es- 
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seneb of the complaint and the relief requested is in ran, 
that is on the property itself and not in personam, that is 
upon the defendants themselves. By so doing, and based 
upon the reasons for the requested relief, any attempt to 
comply would set aside and hold for naught the outstanding 
Maryland decree. The gravamen of the complaint alleges 
the deed of trust void for usury and fraud. This requires 
the Court, in rem, to declare an instrument and conduit of 
title to real estate in Maryland as being void. The com¬ 
plaint does not state the defendants have held title to the 
property since the foreclosure, and the lower Court was 
without sufficient knowledge to protect rights of any pur¬ 
chasers, mortgagees or lessees who came into being after 
the foreclosure. As the decree of the lower Court could 
not bind any interests that had been created after the fore¬ 
closure, it would be a nullity except as to parties actually 
before the Court. If the lower Court would attempt to de¬ 
clare the deed of trust void, the judgment of foreclosure 
would be an empty shell. We would have a void deed of 
trust under which no rights could pass, and a valid judg¬ 
ment of foreclosure under which rights have passed. The 
course open to the plaintiff, as suggested by the lower Court 
would be to reopen the Maryland decree by motion and per¬ 
mit that Court, which acted upon alleged fraud, to pass 
upon whether it issued its decree under fraud. However, 
until the decree is set aside, all matters regarding the valid¬ 
ity of the deed of trust cannot be tried without a total dis¬ 
regard of the Maryland decree. 

This Court recognizes attempts to pass upon conduits of 
title to land of another jurisdiction can be accomplished 
by the Court where the land lies. That the action is in rem 
is recognized by the prayer that a trustee be appointed to 
reconvey the property to the plaintiff. In Contee v. Lyons 
8 Mackey (19 D. C.) 207 this Court held Courts of the 
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States have no jurisdiction to appoint a trustee to convey 
property in the District of Columbia and such an appoint¬ 
ment is void. Surely, if this is the position of this Court, 
then the converse is likewise true. To hold otherwise, would 
upset many titles to land here and elsewhere, and in the 
examination of titles (which are complex enough) a title 
examiner would be required to examine Court records in 
all counties in everyone of the 4S states in order to certify 
title. 

The Maryland Court, proceeding in rent as was originally 
invoked and as still remains outstanding, could give com¬ 
plete relief, if it were determined the plaintiff is entitled 
to any such relief. The Court should not take jurisdiction 
unless it can completely dispose of the matter. 

In so far as the argument presented in the plaintiff’s 
brief on pages 9,10,11,12 and 13, are matters not presented 
to the lower Court. The complaint requests the deed of 
trust to be declared void for usury and fraud. No relief is 
requested whatever for equitable relief from the effect of 
the valid Maryland judgment. No direct relief is requested 
whereby the defendants are to be compelled to carry out 

anv decree or action of the lower Court. The onlv relief is 

* % 

in rem to have the property reconveyed back to the plaintiff 
by way of a trustee appointed by the lower Court, and then 
for a personal judgment for damages. Even in the cases 
cited on these pages, no effort was made, as is made here, 
to declare the action of the first Court void, or circumvent 
the judgment of the first Court, the action there was such 
directly against the person of the defendants, in personam, 
and not in rem as here. Each of these cases made no col¬ 
lateral attack on a judgment issued by a sister state, but 
directed its action directly against the person of the defend¬ 
ant. In the action below, here, no request of any kind is 
made, and the type of relief here is not directed to require 
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the defendants to do anything, but is an action in rem 
whereby the Court is requested to exercise its powers of 
transmittal of title through an officer of the Court. 

In reply to the plaintiff’s contention, that she cannot 
secure service upon the defendants in Maryland, assuming 
that she attempted so to do. There is no question that a 
Court may vacate its judgments and orders for alleged 
fraud. In the Maryland foreclosure suit, the defendants 
here invoked the jurisdiction of said Court and voluntarily 
submitted themselves to the jurisdiction of the Maryland 
Colirt, and by reason thereof are properly before that Court 
and any action taken would be binding upon them person¬ 
ally. The plaintiff likewise could proceed with the pending 
specific performance by issuing process and obtain service 
by publication. 

But the plaintiff does not seek these courses but attempts 
to secure a hearing in the lower Court in order to secure 
a more favorable position under decisions not applicable 
to Maryland deeds of trust. 


II. 

The Maryland Decree Is Res Judicata. 

The matters set up in paragraphs 3 to 6, 8, 9 and 11 of the 
complaint should be properly determined by the Maryland 
Court. The matter of foreclosure and all questions prior 
in time thereto were adjudications by the Circuit Court of 
Montgomerv Countv Marvland bv decree of that Court 
finallv ratifving and confirming the foreclosure sale, and 
until that decree is set aside, altered or modified by that 
Court, this Court is bound by the terms thereof. Such a 
judgment or decree is presumed to be valid. See Thomp¬ 
son v. Tolmie, 27 U. S. 157. The plaintiff, by attempting 
to go into any matter existing before the decree ratifying 
and confirming the sale is attacking such sale collaterally. 
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When the Court rendering the decree has jurisdiction, such 
decree may not be collaterally attacked in another juris¬ 
diction. 

Degee v. Baxter, 41 App. D. C. 169; 

Tenney v. Taylor, 1 App. D. C. 223; 

McDowell v. Goldsmith, 6 Md. 319; 

Morrell v. Gilston’s Lessee, 34 Md. 413. 

The validity of the deed of trust has been recognized by 
the Circuit Court of Montgomery County Maryland by its 
decree passed in the foreclosure case and under the “full 
faith and credit clause” of paragraph one, of the Fourth 
Article of the Constitution, this Court may not render said 
decree ineffectual by again inquiring into the subject mat¬ 
ter upon which such decree was based. The Maryland 
Court has plenary jurisdiction of the subject matter and 
of the parties. To the same effect is Geracy Inc. v. Hoover 
No. 8041 of the United States Court of Appeals for the 
District of Columbia. Even the case of Bachrach v. TFas/i- 
ington United Cooperative, 29 A. (2nd) 822 — Md. —, 
cited by the plaintiff is to this effect. However, the action 
for setting aside permitted in this case is in the Court 
where the foreclosure sale was ratified, and not by the 
Court of another jurisdiction. This holding in the Bachra-cli 
case, supra, is just what the lower Court stated, that the 
action for setting aside the foreclosure ought to be tried 
and filed in the Court where the ratification was effected, 
not in a Court of another jurisdiction. 

It has been held in Maryland that usury is not a ground 
for setting aside a sale, Carroll v. Kcishum, 47 Md. 262, and 
Maryland Permanent Land Building Association v. Smith, 
41 Md. 516. 
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III. 

The action for specific performance filed in the Circuit 
Court for Montgomery County, Maryland, is still pending, 
and is a bar to the action commenced in the lower Court. 

Tlie appellant, under oath, affirmed all of the actions of 
the defendants by her suit in the Circuit Court for Mont¬ 
gomery County Maryland for specific performance, and 
she now takes an inconsistent position after such affirm¬ 
ance. Having invoked the Maryland Court first, the plain¬ 
tiff cannot now prefer this Court. In Davis v. Davis , 51 
App. D. C. 48, the following principle was announced: 

“It is a familiar principle that when a court of com¬ 
petent jurisdiction acquires jurisdiction of the subject 
matter of a case its authority continues subject to 
appellate authority until the matter is finally and com¬ 
pletely disposed of; and no Court of co-ordinate author¬ 
ity is at liberty to interfere with its action” Citing 7 
R. C. L. page 1067 and continuing: “In order to avoid 
conflict between tribunals of co-equal authority the rule 
has been formulated and so far as we know un¬ 
equivocally respected, that the Court first acquiring 
jurisdiction shall be allowed to pursue it to the end and 
that it will not permit its jurisdiction to be impaired 
or subverted by subsequent resort to some other 
tribunal.” 

In Harlan v. Harlan , 52 App. D. C. 98, this Court said: 

“As a matter of comity the Courts of the District 
will permit a State Court which has first acquired 
1 jurisdiction of the controversy to proceed to exhaust 
its remedy before entertaining a suit with reference 
thereto, and where the State Court can give full remedy 
the suit in the District will be dismissed.” 

The plaintiff never issued process nor requested service 
in Maryland so the argument regarding service cannot be 
effective. 
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IV. 

Laches Affects the Right of the Plaintiff to Relief in the 

Lower Court. 

No attempt is made to show any reason or excuse for the 
long delay between May, 1940 and July, 1943 why no action 
was taken. This is an action in equity and some showing 
must be made for the long delay. In Denton v. Baker, 93 
Fed. 46 a judgment was fraudulently obtained in a State 
Court against a national bank, without making the receiver a 
party. The receiver learned of it a few days later but 
took no action for nearly two years, the time expiring in the 
meantime within which the Court could vacate it for fraud, 
it was held: the receiver was guilty of laches. But such 
relief (vacating judgment for fraud) is never given upon 
any ground of which the complainant with proper care and 
diligence could have availed himself in a proceeding at law. 
In all such cases he must be without fault or negligence. 
“Laches as well as positive fault is a bar to such relief’. 
Citing Knox v. Harsh man, 133 U. S. 152; Nougue v. Clapp, 
101 U. S. 551; Graham v. Railroad Co., 118 U. S. 161. 

In the case cited by plaintiff of Peyser v. Oiven, 73 IT. S. 
App. D. C. 64, 116 F. (2nd) 298 the lower Court sustained 
a motion of the defendant to dismiss on the Statute of 
Limitations but because the point was not raised in the 
lower Court this Court did pass upon this proposition. 

Freedom from laches is generally regarded as a prereq¬ 
uisite to granting equitable relief. 

V. 

Plaintiff is not entitled to relief because she failed to 
tender equity, nor does she show she is free from neglect. 

The plaintiff throughout her entire complaint demon¬ 
strates a desire to work an equity by securing redemption 



of the property without payment of any balance and costs 
due from her. First, the prayer for relief seeks recovery of 
the' property free from the lien and operation of the deed of 
trust. She makes no tender of anv amount that might be 

V w 

found to be due from her. Both the desire to secure the 
property without payment, and failure to tender equity are 
fatal to her complaint. 

;?In Hendricks v. Hinckley, 17 How. 443. 15 LeE. 123 it 
ivas held that in seeking equitable relief from a judgment, 
payment should be made into Court, of the sum found to be 
due, and the complaint should make an offer or show his 
willingness. 

Annapolis Co. v. Ward man, 59 App. D. C. 361. 

VI. 

The ruling of the lower Court was correct and should not 
be disturbed. 

The plaintiff is not deprived of her day in Court. She 
has three courses open to her. First. To move to set aside 
the Maryland judgment. Second. To proceed with the 
pending specific performance suit. Third. File an action 
in Maryland in accordance with the Baclirach case, supra. 
This would, then, permit the Maryland Court to pass upon 
ahv fraud practiced upon it in obtaining the ratification 
of the foreclosure sale, and permit the Maryland Court to 
pass upon the validity of its orders and judgments. 

CONCLUSION. 

1 It is respectfully submitted that the judgment of the lower 
Court should be affirmed. 

Respectfully submitted, 

Herman Miller, 
Attorney for Defendants. 
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